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Raymond M. Deeny
Direct Dial Number: (719) 448-4016
E-mail: rdeeny@shermanhoward.com

June 11, 2013

VIA FEDEX

Mr. Gary Shinners

Executive Secretary

National Labor Relations Board
1099 14" Street, NW
Washington, D.C. 20570-0001

Re:  Silgan Plastics Corporation
Case Nos.: 25-CA-031870, et al.

Dear Mr. Shinners:

Pursuant to the Board’s supplemental order in Reliant Energy, 339 NLRB 66 (2003),
Silgan Plastics Corporation (“Respondent”) submits this letter to bring to the Board’s attention
significant authority issued after Respondent submitted its Statement of Exceptions and Brief in
Support of Exceptions (“Brief”).!

On May 3, 2013, the Board issued the decision in National Gypsum Co., 359 NLRB No.
116,2013 WL 1873273 (May 3, 2013). The Board found that the parties, National Gypsum and
USW, the same Union as in the instant case, reached an impasse. The Board found an impasse
because: 1) the employer rejected the Union’s proposal and gave no indication that it would
change its position; and 2) despite the Union’s contention that it continued to be willing to
bargain, Union negotiator, Chris Bolte, also the Union negotiator in the instant case, made it
clear that the Union would not change its position. Id. at *1-2. Respondent contends that the
same analysis must be applied to Section C, at 32-39, of Respondent’s Brief.

1 Respondent does not waive its position as stated in its Reliant Energy letter dated February 8, 2013, in which it
stated that based on the holding in Noel Canning v. NLRB, 705 F.3d 490 (D.C. Cir. 2013), the Board has an invalid
quorum and lacks the power to issue a decision until a valid quorum is reached.
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Respondent also refers the Board to the ALJ’s statement of the case and analysis of the
parties’ bargaining efforts to show that Bolte’s dilatory conduct during the negotiations was a
tactic he used to delay bargaining and attempt to avoid an impasse. Id. at *4-29. The ALJ’s
findings should be applied to the entire Brief.

Respondent also refers the Board to the ALJ’s finding that the employer violated the Act
because it failed to continue the dynamic status quo with respect to the health insurance
premiums. Id. at *4-11. As in National Gypsum, the Board must find that the Respondent had
to maintain the dynamic status quo and that in this case, it complied with its obligation. The
ALJ’s analysis applies to Section B of the Brief, at 20-25.

The Board’s and ALJ’s decision in National Gypsum should be considered when
reviewing ALJ Bogas’ findings in the instant case.

Sincerely,

Raymond M. Deeny

RMD/KES/mam

cC: Kimberly Sorg-Graves, Esq. (via FedEx)
Richard J. Swanson, Esq. (via FedEx)
Robert A. Hicks, Esq. (via FedEx)

SPRINGS/1034260.1



H3JUH 12 PH 2:03

Z

Sed
o2



Page 1 of |

From: (303) 299-8109 Origin ID: TEXA Fedss:< Ship Date: 11JUN13
Mary Ann Meise o |ActWgt 0.5LB
SHERMAN & HOWARD, LLC Bpress | GAD: 103918854/NET3370

633 17TH STREET, SUITE 3000

Delivery Address Bar Code
DENVER, CO 80202

SHIP TO: (000) 000-0000 BILL SENDER

Gary Shinners, Exec. Secty ﬁii?ﬁe# oo 033 TeT
NLRB FD’S f#
1099 14th Street, NW g

Washington, DC 20570

WED - 12 JUN 10:30A
PRIORITY OVERNIGHT

TRK# 7999 7
305 7552

Im< Wil xcBzsa  E

LN

518G1/0777/93A8

After printing this label:

1 Use the 'Print' button on this page to print your label to your laser or inkjet printer.

2. Fold the printed page along the horizontal line.

3 Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned.

Warning Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudulent and could result in additional
billing charges, along with the cancellation of your FedEx account number.

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, available on fedex.com.FedEx will not be
responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-delivery,misdelivery,or misinformation, unless you
declare a higher value, pay an additional charge, document your actual loss and file a timely claim.Limitations found in the current FedEx Service Guide apply.
Your right to recover from FedEx for any loss, including intrinsic value of the package, loss of sales, income interest, profit, attorney's fees, costs, and other
forms of damage whether direct, Incidental consequential, or special is limited to the greater of $100 or the authorized declared value. Recovery cannot
exceed actual documented loss Maximum for items of extraordinary value is $1,000, e.g. jewelry, precious metals, negotiable instruments and other items
listed in our ServiceGuide. Written claims must be filed within strict time limits, see current FedEx Service Guide.
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